Abstract. Along with the Strait of Malacca and the
Introduction
Since december 2011, the Islamic republic of Iran has threatened to deny foreign ships the passage through the Strait of Hormuz. Along with the Strait of Malacca and the Singapore Straits, the Strait of Hormuz is arguably the most important bottleneck in international navigation because a large part of the global oil production needs to be shipped through this passage, which is only a few kilometers wide. In fact, closing the Strait of Hormuz would cause significantly more problems for maritime transport than closing the Strait of Malacca or the Singapore Straits because the latter Straits can be circumvented by choosing a longer shipping route, while there is no maritime alternative to the Strait of Hormuz.
1 Given the global importance of Middle East oil, the West is dependent on Middle East oil in a way, which is unlikely to change anytime soon.
2 Given the strained bilateral relations between the united States and Iran, the conflict is perceived as being between these two states, but it actually affects many more states in the region and beyond. The risk of a dramatically increasing oil price makes this a topic of global interest.
For both the U.S. and Iran, a naval confrontation would not be a first one. Both countries have clashed before during the Tanker War in the 1980s. 3 While by some perceived as a mere side-show to the first Gulf War (i.e., the 1980-1988 war between Iraq and Iran), the memory of this conflict has been institutionalized on both sides. While the Iranian navy might not be a match for the united States, the revolutionary Guards (pasdaran) have a navy of their own, which appears to be preparing for a sort of maritime guerilla warfare 4 and have in fact harassed u.S. ships in the past. 5 as of midjanuary 2012, two aircraft carrier groups (Stennis and Vinson) were in the persian Gulf and the arabian Sea respectively, while the Lincoln carrier group is thought to be en route from Thailand to the region. 6 From a military perspective, it would be fairly easy to close the Strait of Hormuz and the Iranian navy has gained extensive experience in the theater already during the war with Iraq in the 1980s. While today Iran's regular navy is engaged far from the shores of the motherland, the pasadran Navy puts a lot of emphasis on control of the strategically important region. With tensions rising between Iran and the West at the time of writing (january 2012), the question needs to be asked whether not only an actual blockade, but already the mere threat of blocking the Strait of Hormuz -or at least the part of the Strait of Hormuz, which runs through Iranian territorial waters -would amount to a violation of international law on the part of the Islamic republic. To answer this question, the authors will first look at the legality of a blockade before looking at the legality of the threat to block the strait. By threatening to close the Strait of Hormuz, Iran is not only threatening the united States, but they are in fact holding other states in the region, such as Kuwait and Iraq, as hostages. Therefore, it is necessary to approach the problem from two distinct perspectives, the international law of the sea and general international law.
In this investigation, the authors will leave aside the question of which state has sovereignty over the islands of Tunb as Sughra, Tunb al Kudra and Abu Musa, which are disputed between the Islamic republic of Iran and the united arab emirates (uae) and which are currently occupied by Iran. 8 Without intending to make any statement on the claims by either Iran or the uae, the question will be answered if the said islands were part of Iran. at the end of the day, though, while the issue of who has sovereignty of these islands matters for the geographic scope of the problem, the general legal issues will not be affected since part of the sea lanes in the Strait of Hormuz would go through Iran's territorial waters south of Bandar-e-Lengeh in any case, even if Iran had no sovereignty over the said islands.
1. International law of the sea 1.2. Iranian Interference in the strait of hormuz in areas under the Jurisdiction of other states
That Iran may not exercise force in the territorial waters of other states is obvious since this right belongs to the coastal state by virtue of longstanding customary international law and is also enshrined in article 2 of the united Nations convention on the Law of the Sea, but Iran may protect itself in the waters off its coast. This is a rather ancient concept: the notion of jurisdiction over the waters immediately adjacent to the land dates back to antiquity, when rhodes controlled the near waters. This control, though, not only served the purpose of protecting rhodes, but also the maritime routes around the island, in particular against pirates, a threat which still exists today. Therefore, rights are related to responsibilities and in this regard not much has changed between the rhodian era of the international law of the sea and today. jurisdiction may still be based on (albeit no longer limited to) the territory, yet, the territorial sea is not a mere extension, but a part of the territory in this sense, despite existing differences between jurisdiction on land and at sea.
Like a few other states, the Islamic Republic of Iran has signed, but not ratified the 1982 Law of the Sea Convention (LOSC), also known as the Montego Bay Convention.
any attempt made by the Iranian navy, be it regular navy or revolutionary Guards, to exercise jurisdiction in the territorial Sea of another state would amount to a serious violation of that state's sovereignty. In fact, the use of military vessels for such purposes, e.g. in uae or Omani territorial waters, could be considered not only to amount to a violation of Oman's or the uae's sovereignty, but also as an attempt to limit Oman's political independence, i.e., the capability to exercise jurisdiction free from outside interference. as such, it could amount to a violation of art. 2 para. 4 of the charter of the united Nations. While both the uae and Oman have cordial relations with the united States despite the current political climate, in which some see Oman as attempting to keep the "middle ground" between the u.S. and their Iranian neighbors, the geography makes it more likely that Oman would suffer this fate.
1.3. Innocent passage through Iran's territorial sea or transit passage through an international strait 1.3.1. The legal nature of the passage in question as far as that part of the Strait of Hormuz, which is included in Iran's territorial waters, is concerned, the question has to be answered whether a passage through these waters would be transit passage through a Strait or normal passage through the coastal state's territorial sea. It follows from the lex specialis nature of transit passage that the former applies in such cases. Transit passage may give the navigating state more rights as opposed to regular innocent passage and may thus be more similar to the fundamental principle of the freedom of navigation, but, nevertheless, it is more special in nature than innocent passage. The general rule and the authors' point of departure is the principle of free navigation. Innocent passage is an exception to this general rule, so far as the coastal state's interests are taken into account. Transit passage through territorial waters which happen to be located in an international Strait is an exception to this because it favors the navigating state despite the geographic location. Hence, in such cases the regime of transit passage applies qua lex specialis.
The next step is to ask the question whether preventing such a passage as well as threatening to prevent such a passage are permissible for Iran.
Transit passage through an international strait
as a strait, which connects the territorial waters 9 of coastal states along the persian Gulf (not only Iran) with the high sea in the Gulf of Oman, and because there is no equivalent alternative to this passage, 10 a particular legal regime 11 applies to the waterway in question. Therefore, articles 34 et seq. LOSc and the corresponding rules of customary international law actually take precedence over the norms dealt with so far under the general rule lex specialis derogat legi generali. This already follows from the omission in art. 35 LOSc to mention the rules on innocent passage through the territorial sea. under art. 38 LOSc, there is a general right to transit passage through Straits, even as far as they include the territorial waters of other states and unlike in the case of regular (i.e. non-Strait) territorial waters, the coastal state has to tolerate not only innocent passage 12 , but also the so called transit passage, which is less restrictive than , is thought by some to reflect the customary law, as it existed before the LOSc.
16 even if this view is restricted to international straits of a certain degree of significance for international navigation, 17 the importance of the Strait of Hormuz for commercial navigation might very well justify the view that as far as this particular strait is concerned the rules which have been codified in Art. 37 LOSC apply to the present situation qua customary international law. This limits Iran's ability to prevent foreign ships from transiting the Iranian territorial sea in the Strait of Hormuz.
Mandatory traffic separation schemes
part of the sea lanes, which connect the persian Gulf to the Indian Ocean, goes through the territorial sea of the Islamic republic of Iran. The territorial sea is a maritime zone of no more than 12 nautical miles (nm) 18 adjacent to the coast and/or baseline which falls under the jurisdiction of the coastal state. Foreign ships have a right to innocent passage through the territorial sea of other states both under article 17 LOSc and customary international law, provided that the passage is "continuous and expeditious" 19 as well as innocent: "Passage is innocent so long as it is not prejudicial to the peace, good order or security of the coastal State." 20 While foreign warships can claim innocent passage, their passage has long been controversial. 21 While the united States has signed, but not ratified the LOSC, these restrictions would also apply to U.S. ships by virtue of customary international law. In addition, the united States is a party to the 1958 convention on the Territorial Sea and the contiguous Zone (Territorial Sea convention or TSc), 22 art. 14 para. 4 sentence 1, which is identical to art. 19 para. 1 sentence 1 LOSc. The detailed catalogue included in art. 19 para. 2 LOSc is not included in Art. 14 TSC, but the 1982 LOSC has given rise to significant state practice 23 , which appears to be based on the necessary opinion juris, indicating "developments [which] 24 . Threatening to use armed force against sovereignty or integrity of the coastal state, weapons exercises and espionage against the coastal state and starting or landing aircraft are just some of the activities, which would make passage no longer innocent and hence illegal and both under art. 25 para. 1 LOSc and under customary law, every coastal state has the right to take measures aimed at preventing illegal and non-innocent passage through its territorial sea. On the other hand, Iran, which also has signed, but not ratified the LOSC, can take measures in the territorial sea to protect its sovereignty, 25 even though these measures may not prevent innocent passage altogether. 26 This rule of customary international law is spelled out in more detail in art. 21 LOSc.
In order to reach countries, e.g. Kuwait, from the Indian Ocean, ships have to use sea lanes through the Strait of Hormuz. Sea lanes, as the name implies, are designated routes of maritime navigation. In particular, they are used in areas, in which a lot of traffic occurs in close geographic proximity, such as straits, and can be imposed by the coastal state 27 in particular on oil tankers
28
, as far as the coastal state's territorial sea is concerned. The concept of sea lane passage existed in customary international law prior to the adoption of the LOSc, 29 and, therefore, it is binding also on the two non-parties Iran and the united States, as it is outlined in more detail in art. 22 LOSc. Legally binding traffic separation schemes have been used for almost half a century in areas, in which a large number of ships have to use a small area of water. 30 The aspects, which are to be taken into account by the coastal state when delineating sea lanes through its territorial sea, are outlined in art. 22 para. 3 LOSc, which goes beyond customary law, but takes existing customs into account, such as the "channels customarily used for international navigation". 31 The considerations included in art. 22 para. 3 LOSc hint at a more fundamental rule to the effect that the coastal state may not use the right to designate sea lanes for the purpose of blocking the innocent passage through its territorial waters. This is not only a rule of customary law, but already a direct consequence of the prohibition of abus de droit, which follows from the concept of good faith, itself a feature of international treaties for centuries, 32 justice. 34 That there would be a risk that states would abuse their rights to the detriment of the rights of other states had already been seen by the drafters to the 1982 Law of the Sea convention, which led to the clarifying art. 300 LOSc. In fact, for centuries the law of the sea has been tasked with balancing conflicting interests, 35 one key example being the waters close to shore, 36 which are also the point of interest here. It was the conflict between the Dutch United East India Company, the Vereenigte Oostindische Companie (V.O.c.), and Britain's east India company (eIc), which gave rise to the landmark work by Hugo Grotius on the freedom of navigation. With his Mare liberum, Grotius defended V.O.c. interests against the eIc in South east asia. Other examples of the necessary balancing of interests in the creation of new rules of the international law of the sea include the concern for developing states in the exploitation of the natural resources of the deep sea bed (dSB) because the deep sea bed is considered to be a common heritage of mankind. Yet, when the large scale exploitation of the dSB will take off, it will most likely only be a few actors from developed states which will have the technical means to exploit it, which has led to the adoption of special mechanisms under the LOSc for the exploitation of the dSB.
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Therefore, so far it can be concluded that the Islamic republic of Iran may require the use of sea lanes through its territorial waters, but it may not block all access to its territorial waters, let alone the Strait of Hormuz.
Contemporary Iranian Practice
Today, the Islamic republic of Iran has already required "warships, submarines, nuclear-powered ships and vessels or any other floating objects or vessels carrying nuclear or other dangerous or noxious substances harmful to the environment [to obtain] prior authorization".
38 From the perspective of the export of oil from the Middle East, this is not as problematic as it may appear to be. Oil might very well be considered a dangerous substance within the meaning of this provision of Iranian law. after all, it has to be noted that no regard is given to the safety measures, which are taken to prevent e.g. an oil spill, but that reference is only made to the substance as such. Yet, it has to be kept in mind that the sea lane, which is located in Iran's territorial waters, i.e. in the northern half of the Strait of Hormuz, is meant for traffic towards the Persian Gulf, while ships carrying oil are to take the southern sea lane through Omani waters. a small number of states require foreign warships to receive prior authorization before entering their territorial sea, while many states oppose this restriction. 39 The requirement of prior authorization by the Iranian authorities, as opposed to a mere notification of the said authorities prior to entering Iran's territorial sea, might be incompatible with the right to innocent passage under both the LOSc and customary international law. 40 at the very least, there is no rule under customary international law, which allows coastal states to require prior authorization, 41 least of all of those states, which are persistent objectors. In particular, the United States has held the position that prior consent of the coastal state is needed for transit passage is not necessary.
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Transit passage through the territorial sea as far as it is located in a Strait is supposed to be easier than regular innocent passage through the territorial sea. It follows that if the requirement of prior authorisation of passage for foreign warships has no basis in customary law for the territorial sea in general, there is even less of a basis for this requirement in customary law, as it pertains to the passage of straits, which happen to coincide with a state's territorial sea. By demanding prior permission, Iran seems to attempt to turn international law around by 180°, thereby systematically violating the law. even if one takes into account the Islamic republic of Iran's fear of foreign military activities close to shore, this violation of the law of the sea is not even necessary from a national security perspective because the LOSc contains explicit rules, which also protect the interests of the coastal state, which has to tolerate transit passage. rather than violating customary international law, Iran could finally ratify the LOSC. In fact, one might wonder if not the signature of the convention by Iran might have created a legitimate expectation on the part of other states that Iran also ratify and enforce the convention in a timely manner.
International law of armed Conflict
To complete the picture, one could also ask if the legal evaluation would change in the event of an armed conflict, e.g., if Iran were to close the Strait of Hormuz in reaction to an attack by foreign forces on Iranian nuclear installations or in the context of the war in Syria, in which Iran is said to be involved significantly. Would it be permissible for Iran to close the Strait if it were a party to an armed conflict? exclusion zones, as the one apparently envisaged by the Iranian leadership, are allowed in naval warfare. 43 However, they are not allowed in peacetime. 44 46 Like all means and methods of war, they are subject to the limitations otherwise imposed on warfare by the ius in bello. 47 In peacetime, placing unanchored automatic contact sea mines in its own territorial waters is incompatible with international law, hence, placing sea mines into other state's territorial waters, maybe even in a sea lane, is equivalent to firing a shot on a crowded street without looking, making it tantamount to an armed attack against the other state. 48 In fact, Art. 3 lit. c of the United Nations' General Assembly's Definition of aggression 49 states that blocking other state's coast or ports amounts to an act of aggression, which is incompatible with art. 2 para. 4 uN charter and which triggers the applicability of the laws of war. While the definition is non-binding, the consent of UN member states to the definition, which "was adopted by consensus", 50 can be an indicator of the existing customary international law.
51 If the Islamic republic of Iran were serious about using all means possible to block the Strait of Hormuz, including the placement of sea mines abroad, it would be on the brink of war not only with the uae and Oman, but with all states along the coasts of the persian Gulf, which would be cut off from maritime traffic. These states could resort to armed force as a measure of selfdefense against any such blockade on the part of the Islamic republic of Iran.
among the laws of war, the convention (VIII) relative to into the realm of customary international law. The convention prohibits the deployment of "unanchored automatic contact mines, except when they are so constructed as to become harmless one hour at most after the person who laid them ceases to control them [and] lay [ing] anchored automatic contact mines which do not become harmless as soon as they have broken loose from their moorings". 58 In a sense, the VIII th Hague convention is characterized by a precautionary principle, which is not uncommon for the international legal instruments of the time, which dealt with new and unknown technologies. accordingly, "[w]hen anchored automatic contact mines are employed, every possible precaution must be taken for the security of peaceful shipping." 59 In this context, it has to be kept in mind that murder and ill-treatment of persons on the seas has had a similar status to the same crimes, which were committed against prisoners of war already at the International Military Tribunal in Nuremberg.
60 Today, the law of maritime warfare receives little attention even from international legal scholars. This is arguably due to a lack in large scale sea battles. The Russo-Georgian war and the final phase of the civil war in Sri Lanka saw sea battles, otherwise conflicts at sea nowadays seem to be skirmishes, such as those between North and South Korea or japan or the conflicts involving the naval forces of the People's Republic of China (PRC) or the so called people's Liberation army Navy 61 (pLaN), which are associated with the pLaN's extension of china's maritime claims. Nevertheless, it has to be kept in mind that violations of International Humanitarian Law in this regard can also amount to war crimes. 62 However, Iran's current problem is still one step away from the question whether the planned action is compatible with the laws of war:
Exclusion zones as well as sea mines are only permitted during an armed conflict. At this time, though, there is no international armed conflict between the Islamic Republic of Iran and any other state. 63 The covert operations said to be taking place in Iran against The name is somewhat misleading since the term "army" in the usage of the prc refers to the armed forces as such. The pLaN is not a sub-unit of the army in the Western sense of the term, but a branch of the armed forces parallel to the people's Liberation army air Force (pLaaF), the ground forces and other more specialized branches. In recent years, the PRC has placed significant emphasis on turning the PLAN into at least a green water navy. Iranian nuclear scientists and the Stuxnet attack 64 do not amount to an armed attack. In peacetime, Iran is not allowed to block the Strait of Hormuz, let alone use mines to do so. In case of an armed conflict, a blockade may be permissible, assuming that it keeps in mind all applicable rules of International Humanitarian Law. In particular the use of mines is highly problematic in this regard.
Intermediate Conclusion
Therefore, a blockade of the Strait of Hormuz, with or without sea mines, would be illegal at this time.
Mere Threats as Violations of International law 4.1. sovereignty
However, it is not only the other coastal states in the region, in particular Oman and the uae, which have to fear violations of their sovereignty. a state's sovereignty is infringed upon if that state's organs cannot act in a manner, which is free of outside interference. By threatening to close the Strait of Hormuz, oil exporting nations in the region, which can rely on the usability of the Strait for the purpose of exporting oil, now already have to take measures and make plans for the eventuality that Iran should elect to illegally block the Strait for commercial traffic. Such measures could be agreements with third parties concerning the use of pipelines, etc. effectively forcing a foreign state to take an action, which otherwise it would not have undertaken, limits this state's freedom of action and thereby violates its sovereignty. 65 This wide view is supported by the ruling of the International court of justice in Nicaragua v. United States of America, in which the court held that:
"The principle of non-intervention involves the right of every sovereign State to conduct its affairs without outside interference; though examples of trespass against this principle are not infrequent, the court considers that it is part and parce1 of customary international law." 66 64 On the question whether cyberwarfare constitutes an armed attack, see Kirchner, S. distributed 
Circumstances Precluding wrongfulness
There are also no circumstances, which would preclude the wrongfulness 67 of this behavior of the Iranian authorities. Iran might claim that the sanctions imposed on the Islamic republic would give it the right to close the Strait of Hormuz, 68 yet even if one were to consider today's customary law to reflect only the 1958 TSC (which Iran also signed, but has never ratified 69 ) rather than the 1982 LOSc 70 (which was also signed, but has never been ratified by Iran), rather than to assume that today there is a rule of customary international law, which is of equal effect to the transit passage clause of the LOSc, 71 it has to be noted that also under the TSc, " [p] assage is innocent so long as it is not prejudicial to the peace, good order or security of the coastal State."
72 What matters is that it has to be the passage, which provides problems for the coastal state, military or nuclear powered vessels being classical examples, which received attention in the LOSc, as well. although international law is a whole, in 1958 already, the fragmentation of international law reached a point, at which the law of the sea became for all intents and purposes a self-contained regime. despite having evolved into a self-contained regime, the international law of the sea has to be understood in its own context, but not in unrelated contexts, such as the existing sanctions against Iran. any sanctions imposed against Iran have no bearing on the legality of blocking the Strait of Hormuz. even if the TSc were to apply, it would have to be the passage of the foreign ship in question, which would have to endanger Iran. a denial of the passage cannot be based on issues, which are unrelated to the vessel in question. Iran can neither block the Strait for all foreign ships, nor can the Islamic republic claim that external factors, which do not pertain to the ships seeking transit passage through the sea lane in its territorial waters, amount to a justification of its intended actions. Finally, a blockade also cannot be considered a legitimate form of reprisal, since it would necessarily require at least the threat of force. armed reprisals, though, are outlawed under art. 2 para. 4 uN charter. 
Intermediate Conclusion
Therefore, the mere threat of closing the Strait of Hormuz has already constituted a violation of International Law to other states in the region, which are economically dependent on the unhindered passage through the strait and which have to ensure that alternative means for the exportation of oil are in place, hence, should the Islamic republic of Iran realize the threat and close the Strait of Hormuz. So far, the sovereignty of these other states has already been infringed upon because these states have to take actions, such as contingency planning, which they would not have to undertake, were it not for the threat on the part of the regime in Tehran.
Conclusions and outlook
Therefore, it can be concluded that it would be illegal for Iran to close the Strait of Hormuz to foreign ships for the purpose of innocent passage. doing so would amount to a violation of the international law of the sea. In fact, the mere threat to close the Strait of Hormuz and thus to prevent oil exports from countries in the region, such as Kuwait or Iraq, has already amounted to a violation of the sovereignty of these states. The use of the oceans comes with responsibilities not only under the international law of the sea, but also under other aspects of public international law, such as the law of armed conflict, 74 human rights 75 and general public international law. In threatening to close the Strait of Hormuz, the Iranian leadership might consider such threats to be part of the political game -as often before in the realm of international human rights law, once more, though, Teheran has shown a fundamental failure to comply with international law. The waters of the Western Indian Ocean are already dangerous given the significant pirate threat of the Horn of africa.
76 right now, Iran has already negligently made maritime traffic in the greater region much more dangerous. Given the precedent of Iran's role in the Tanker War, these threats from Teheran have to be taken seriously and should not be dismissed as empty rhetoric. In fact, Iran has been already violating international law by threatening to close this crucial waterway. 
